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Qpi ni on by Hanak, Admi nistrative Trademark Judge:

Jordan outdoor Enterprises, Ltd. (applicant) seeks to
register in typed draw ng form ADVANTAGE TI MBER HD ( Seri al
No. 76123118) and REALTREE HARDWOODS HD ( HARDWOODS
di sclai med) (Serial No. 76123158) for “printed canoufl age
patterns for hard surfaces” (Cass 16) and “cotton, wool,
and synthetic fabrics having canmoufl age patterns” (C ass
24). Both intent-to-use applications were filed on

Sept enber 6, 2000.



Opp. Nos. 91123651 and 91123413

Haas outdoors, Inc. (opposer) filed tinmely Notices of
Qpposition alleging that opposer and applicant are
conpetitors in the “canouflage i ndustry” and that
applicant’s marks are “nerely descriptive, and/or generic.”
VWi | e opposer did not nmake specific reference to Section
2(e) (1) of the Trademark Act, it is clear that this is the
basis for the Notices of Opposition.

Applicant filed Answers which denied the pertinent
al l egations of the Notices of Opposition. Both sides filed
briefs. Neither side requested a hearing.

The parties requested that these Oppositions be
consol i dat ed because they invol ve conmon questions of |aw
and fact. |In an order dated February 7, 2002, this Board
granted the request of the parties to consolidate.

The record in this case is summarized at pages II1-1V
of opposer’s brief and pages 4 and 5 of applicant’s brief.
It consists, in part, of the deposition of Darrell Daigre,
a representative of opposer designated by opposer pursuant
to FRCP 30(b)(6).

At the outset, one matter should be clarified. During
the course of these proceedi ngs, opposer has nade it clear
that it is not contending that applicant’s entire nmarks
ADVANTAGE TI MBER HD and REALTREE HARDWOODS HD are

descriptive or generic for applicant’s Cass 16 or Cass 24
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goods. Rather, as stated at page V of opposer’s brief, the
issue in these proceedings is as follows: “The issue
before the Trademark Trial and Appeal Board in [these]
Qpposition[s] is whether the Applicant’s use of the term
‘HD is registerable without disclainer, in the Patent and
Trademark OFfice, or whether the termis generic or nerely

descriptive as an acronymfor ‘high definition. At page
6 of its brief, applicant concurs with opposer that this is
the issue before the Board in these oppositions.

In their briefs, neither party distinguished between
applicant’s Cass 16 and applicant’s C ass 24 goods.
Rat her, at page 1 of its brief opposer clarified the nature
of the goods in question by stating that they were
“canoufl age fabric and patterns for application on hunting
equi pnent, supplies and outdoor goods.” At page 8 of its
brief, applicant describes the rel evant goods as
“canoufl age fabric for the hunting industry in general.”
Qobvi ously, the goods listed in applicant’s applications are
“printed canoufl age patterns for hard surfaces” (Cl ass 16)
and “cotton, wool and synthetic fabrics having canoufl age
patterns” (Class 24). As set forth in the applications,
the identifications of goods are broader than the goods
which were litigated in these oppositions, nanely,

“canoufl age fabric and patterns for application on hunting
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equi pnent, supplies and outdoor goods.” (Qpposer’s brief
page 1). Indeed, as further denonstrated by a readi ng of
t he Dai gre deposition, these oppositions have been tried in
connection with an even narrower scope of goods, nanely,
canoufl age patterns and canoufl age products for the hunting
i ndustry (Daigre deposition page 5).

Qovi ously, applicant’s broadly described Cass 16 and
Cl ass 24 goods include the narrower category of goods of
canouf | age patterns for the hunting industry. |If opposer
can prove that the initialismHD is descriptive or generic
for a subset of the goods as described in the applications,
then it will prevail in these opposition proceedings. In

re Anal og Devices, Inc., 6 USPQd 1808 (TTAB 1988), aff’'d

871 F.2d 1097, 10 UsPd 1879 (Fed. Cir. 1989).

Opposer has established that the term “high
definition” is perhaps descriptive of a new type of
canoufl age fabric for use by hunters. For exanple, one of
applicant’s advertisenents reads, in part, as follows:
REALTREE HARDWOODS® “feature our proprietary imging
process, High Definition™ .. H gh Definition™(HD) is an
i nnovative process that conbines the |atest imging and
printing technol ogies. The pattern elenents are captured
digitally and individually mani pul ated; then the colors are

laid out in a totally new way on both fabric and hard
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goods.” (Opposer has further denonstrated that applicant
uses on its goods a triangular synmbol in which there
appears in large lettering HD and then above HD there
appears in smaller lettering H GH and bel ow HD there
appears in the sane smaller lettering DEFI N TI ON™

On the other hand, M. Daigre, a witness selected by
opposer, testified that opposer has never used and has no
plans to use the initialismHD on any of its products or in
any of its advertising. (Daigre deposition page 6).
Furthernore, M. Daigre testified that no third-party
conpetitors used HD in connection with their canoufl age
products or in the hunting industry in general (Daigre
deposition page 8) Indeed, M. Daigre testified that only
applicant is using the initialismHD. (Daigre deposition
page 8).

Moreover, at M. Daigre’s deposition applicant’s
counsel introduced as exhibit 5 a printout fromthe AF

Acronym Fi nder showing that the initials HD have over 35

different neanings. At |least two of these neanings,
nanely, “heavy duty” and “high density” along with the
meani ng “hi gh definition” could describe the goods in
questi on.

In addition, at M. Daigre’s deposition applicant’s

counsel made of record as exhibit 2 an adverti sement for



Opp. Nos. 91123651 and 91123413

McKenzi e™ HD™ TARGETS. These targets are designed to stop
arrows. The advertisenment touts the fact that these
targets consist of “exclusive, self-sealing, high-tech
flexible foam” and that while they “initially cost nore,
they quickly pay for thenselves by outlasting other targets
many tines over.” At page 9 of his deposition, M. Daigre
acknow edged that the use of the initialismHD in this
advertisenment could nmean a nunber of different things.

Qovi ously, while bow and arrow targets and hunter’s
canoufl age are different products, they both would be

mar keted to the sane consuners. Thus, the acknow edgenent
by M. Daigre that as applied to targets the initialsmHD
coul d have a nunber of different nmeanings is stil

pertinent to the issue of whether HD is synonynmous wth
“high definition.”

Li kew se, applicant’s counsel also nmade of record
exhibit 3 which is an advertisenent for a rifle case which
features the followi ng statenent: *“Super strong, HD
pol yet hyl ene shell.” M. Daigre acknow edged that this
i ndeed was an advertisenent for a gun case. Furthernore,
he acknow edged that the use of the initialismHD in this
advertisenent for a gun case could nean any nunber of
t hi ngs such as heavy duty, high density or perhaps high

definition. (Daigre deposition page 11).
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The | eading case in determ ning whether initials are

descriptive of the goods on which they are used is Mdern

Optics, Inc. v. Univis Lens Co., 234 F.2d 504, 110 USPQ

293, 295 (CCPA 1956) where the Court stated as fol |l ows:

“I't does not follow, however, that all initials of
conbi nati ons of descriptive words are ipso facto
unregi sterable. While each case nust be deci ded

on the basis of the particular facts involved, it
woul d seemthat, as a general rule, initials cannot be
consi dered descriptive unless they have becone so
general |y understood as representing descriptive words
as to be accepted as substantially synonynous
therewith.” (enphasis added).

The reasoning of Mddern Optics has received favorable

reception by other Courts of Appeal. See Anheuser-Busch,

Inc. v. Stroh Brewery Co., 750 F.2d 631, 224 USPQ 657, 659

(8" Gir. 1984)(“We find the reasoning of Mddern Optics

persuasive.”). See also G Heileman Brewi ng Co. V.

Anheuser-Busch Inc., 873 F.2d 985, 10 USPQ2d 1801, 1808 (7'M

Cir. 1989). O course, this Board would be bound to follow

the rule of Modern Optics regardless of its favorable

reception by other Courts of Appeal.

Applying the law to the facts of this case, we find
t hat even assum ng arguendo that the phrase “high
definition” is descriptive of the goods in question,
opposer has sinply failed to prove that the initialismHD
is “substantially synonynous” with the phrase *high

definition.” QOpposer has conceded that no one other than
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applicant has used the initials HD. Furthernore, when
applicant has used the initials HD, applicant has found the
need to explain that these initials nmean “high definition.”
Hence, if the initials HD were substantially synonynous
with the term “high definition” applicant would not have to
i ncl ude such explanations. Furthernore, the record
denonstrates that the initials HD have a nunber of

di fferent neanings not only in connection wth canoufl age
fabric, but also in connection with other products of
interest to hunters.

Deci sion: The oppositions are di sm ssed.



